therefore remote. No unusual difficulties are likely to be

encountered in the management of this action as a class action.

e. The questions of law and fact common to members of
. the class predominate over any questions affecting any individual
members, because the actions of the defendant complained of
herein were generally applicable to and similarly affected the

entire class.

26. Among the questions of law and fact involved herein
which are common to the class and which predominate over any

questions affecting individual members are:

a. whether the defendant charges for calls received by
the cellular phones of the plaintiff and the members of the

class;

b. whether the defendant rounds the time of each
cellular call up to the next whole minute and charges for that

increased time;

c. whether the defendant breached its contracts with

the plaintiff and the members of the class;

d. whether the défendant violated Section 201 (b) of

the Communications Act (47 U.S.C. § 201 (b)).
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e. whether the members of the class sustained damages
by reason of the foregoing and, if so, the proper measure of

those damages.

COUNT I
(For Breach of Contract)

27. Plaintiff repeats and realleges each of the
allegations set forth in paragraphs 1 through 26 above as if
fully set forth herein.

28. The defendant sold cellular services to the plaintiff
and the members of the class pursuant to the Terms and Conditions
set forth in the written Contract between the defendant and each

class member.

29. The defendant had a contractual duty to plaintiff and
the class to charge them for cellular services only in accordance
with the terms set forth in its contracts with the plaintiff and

the members of the class, including but not limited to:

a. only charging them for time. related to calls
originated by their cellular phones (and hence not charging them

for time related to calls received by their cellular phones); and

11




b. only charging them for Chargeable Time, as that
term is defined in the Contract (and hence not rounding the time

related to each call up to the next whole minute).

30. Defendant breached its contracts with the plaintiff and

the members of the class by:

a. charging them for the time associated with calls

received by their cellular telephones:;

b. increasing the time of each call by rounding the
Chargeable Time of each call up to the next whole minute, and
charging the plaintiff and the members of the class for that

increased amount of time.

31. As a result of defendant’s breach of contract, the
plaintiff and the members of the class have been damaged in an

amount to be determined at trial.
32. By reason of the foregoing, defendant is liable to

plaintiff and the members of the class for damages in an amount

to be determined at trial.

12




COUNT II

(Violation of Section 201 (b) of the

Communications Act of 1934 (47 U.S.C. § 201 (b))

33; The plaintiff repeats and realleges each of the
allegations set forth in paragraphs 1 through 32 above as if

fully set forth herein.

34. The defendant, in providing cellular service for profit
to the plaintiff and the class, is a provider of commercial
mobile service as defined in Section 332(d) (1) of the

Communications Act (47 U.S.C. § 332(4)(1)).

35. The defendant, as a person engaged in providing
commercial mobile service, is treated as a common carrier for the
purposes of Chapter 5 of Title 47, pursuant to Section 332(c) (1) (A)

of the Communications Act (47 U.S.C. § 332(c)(1)(a)).

36. The defendant’s conduct constitutes unjust practices in
violation of Section 201 (b) of the Communications Act (47 U.S.C.

§ 201 (b)).

37. As a result of defendant’s violations of section 201 (b)
of the Communications Act (47 U.S.C. § 201 (b)), the plaintiff and
the members of the class have been damaged in an amount to be

determined at trial.

13




38. By reason of the foregoing, defendant is liable to the
plaintiff and the members of the class for damages pursuant to
section 206 of the Communications Act (47 U.S.C. § 206) in an

amount be to determined at trial.

COUN

(Violation of M.G.L. ch., 93 ection 2(a))

39. Plaintiff repeats and realleges each of the allegations
set forth in paragraphs 1 through 38 above as if fully set forth

herein.

40. Defendant is engaged in trade and commerce, as that term -

is defined in M.G.L. Ch. 93A, Sec. 1(b).

41. The defendant’s conduct constitutes willful and knowing
unfair and deceptive trade practices in violation of M.G.L.

Chapter 93A, § 2(a).

42, Pursuant to M.G.L. Chapter 93A, § 9(3), on July 18, 1996,
plaintiff, thréugh her counsel, wrote a letter to defendant on
behalf of the plaintiff and the class, demanding relief from, and a
cessation of its violations of, M.G.L. Chaptef 93A, § 2(a). The

defendant has failed to make '‘a reasonable offer of settlement in
response to that demand letter. The defendant’s refusal to grant

the plaintiff and the class reasonable relief was made in bad
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faith, with knowledge or reason to know that the acts or practices

complained of violated M.G.L. Ch. 93A, § 2(&).

43. As a result of defendant’s violation of M.G.L.
Chapter 93A, § 2(a), plaintiff and the members of the class have

been damaged in an amount to be determined at trial.

44. By reason of the foregoing, defendant is liable to
plaintiff and the class for damages in an amount to be determined

at trial, tripled, plus her reasonable attorney’s fees and costs.

WHEREFORE, the Plaintiff, on her own behalf and on behalf of

the members of the Class, prays for judgment as follows:

A. Declaring this action to be a class action properly maintained
pursuant to Rule 23(a), (b)(2) and (b)(3) of the Federal Rules of

Civil Procedure;

B. Declaring that pursuant to the contracts which the defendant
has entered into with the plaintiff and the members of the class,

the defendant may not:
i.  charge the plaintiff and the members of the

class for the time associated with calls received on their cellular

phones; or
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ii. round up the Chargeable Time for each call to
the next whole minute and charge the plaintiff and the members of

the class for the increased time resulting from that rounding up;
C. Enjoining the defendant from:

i. charging the plaintiff and the members of the
class for the time associated with calls received on their cellular

phones; and

ii. rounding up the Chargeable Time for each call
to the next whole minute and charging the plaintiff and the members
of the class for the increased time resulting from that rounding -

up;

D. Awarding damages to the plaintiff and the members of the Class,

with prejudgment interest;

E. Awarding the plaintiff and the members of the Class triple

their damages pursuant to M.G.L. Chapter 93A, Sections 9 and 11;

F. Awarding the Plaintiff and the members of the Class their costs
and expenses of this litigation, including reasonable attorneys’
fees, accountants’ fees and experts’ fees and other costs and

disbursements; and

16



G. Awarding the Plaintiff and the members of the Class such other

and further relief as may

circumstances.

be just and proper under the

THE PLAINTIFF DEMANDS A TRIAL BY JURY

Dated: February 11, 1997

SOUTHWES\SMILOW\PLEAD INGS\SW970211.COM

Submitted by the attorneys for
the Plaintiff, Jill Ann Smilow,
and the Class, '

~ cfe.

Edward F. Haber; BEBO No. 215620
Thomas G. Shapiro; BBO No. 454680
Thomas V. Urmy, Jr.; BBO No. 506620
Andrew Rainer; BBO No. 542067
Shapiro Haber & Urmy LLP

75 State Street

Boston, MA 02109

(617) 439-3939
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TERMSANDCONDITIONS

marizas the tarms ard €2rohces of the agresment beru€21 Cusicmer and Caliular
). Either the Cusicmer's sicrature, tha use of the service cr payment for the service
nuts acceztance of these lawms and sonditons by Customer. Netwithstanding the
prowisicns of any cther 2g-zament whith are inconsistent with this 2greement these
corditicrs consitute the enra agreement teltveen the partes. .
ore” Customer with cail'sr telephene servce (the *Service) and Cusiomer agraes
the  sice and ait cther crarges on the terms and conditicris herein. Tnis uncertaking
ant on the Company's abiliy to obtain. retain. and maintain withcut unrzasonable |
ne laciliies. licer.ses. and 7'3ats requirsd fef the constrteticn and operation of the
aquired to previds Cellular Szrvice. Dirgctory listing(s). operator-assisted services. and
‘2r servicas provica? by otar carriers 2re subject to the rules, regulaticns, charges,
of the cammier proviging SLCr sarvice, and are to be billed dirzctly by the carier
sueh seriica. C1 shal mais reasonanle affornts ‘o provide centinucus. erroress and
12d Service tc Cus'omer. Fewever, Customer expressly acknowledges and agrees tha
/ and ctligation ¢! T1 to Customer under this contract or othanvise is stuctly limitad. In
snall tha Cemzany ba fiabla for: any a=hor omissien of the provider of non-C1 facfites
avicing Cellular Seriice; intzmuptions. #:rars, deiays. or defec’s in ransmission, or
ransmit, whather caused by 2¢i5 of Ged. fire, war, riots. Govarnment authorities. or any
seincrkeyend C1's conrsh 2ny defzcement cr damage tc any Cusicmer's'vehicla or
er vehicle or propersy resu'tng frem the existarce of a celllar tetephone in any vehicle
preperty: eny damages or vy injury causad by the presence or use of the Cellular
ar the celivlar telechone; ¢r 2ny suspansion or termination of Callular Servica by C1 for
) any temm or conisan by Custermer, including nospayment of any sum due. Inno
1 C1's cetigaticn er fighifity. f any, exiand to direct, incirect. punitive, special, incidental
;uential losses or camages C.stomer may suffer or incur such as. but not limited to, loss
2 or profits, damagas or less2s 2s a rasult of Cusiemer's inzhiity to fulfl contracts for
as, ciaims of perscral injures. injury to good will, claims of customers ard the lixe. ror
:2nd to damages cr losses C.stomer may suffer or incur as a result cf claims, suits or
seecings made or instituted 2z2inst Customer by third parties, whether putlic or private
The scle liatility of C1 fer ‘css or damages arising out of mistakes, cmissions,
:ns, Celays. errcrs, or defsess n the Catular Services, the trarsmission thereof or
s defecis in the faciites sha’ a1 ne evert exceed an amount equivalent to the
*a‘e crarge for each separzizy disnusizd service. .
2 cerirzcied 10 hava senics for the t2m specfied on the frent of this Contract undar
-g of Service Ccrr- Iment. Tre ter 3! your Service Commitment beging with tre first
service is aclivatec. Atthe z~dofa Senice Commitmant, this Coritract shall be
sally rengwed en tra same ::°7s and conditions containeg herein for a subsequent
lcmmitment cf equal lengtr, z7d shalf continue o be autemaztically renawsd until
4! -2r pary as srovides harein. Yiu may terminatz sersice at the-end of a Serdce
tent varncut braack 2y notky'=3 C1 af yeur decision 14 days tefore or akar the
s renewal. Ary other terminaten by yeu during the initial Serice Commitment orany - *
:erm is a material breach of ths Contract. I you braach this contract, you agree to pay
.losses and agree "3t C1's :;ra,e: arsing out of your breach will be citficult if nct
‘2 10 deterring. Trersiore, f ;ou matzrally breach this Contract. ycu agree to pay eady
on chargss as liquidztsd da—"as in tr2 amournt of $130.C0.
Ter shali release. Cziznd ard rcla C1. its officers, employees and agenis harmiless from
~st any and 2il claims. actic =~ itabiliuzs arising in any way cirectly or mdurecdy in
<n with this centract ¢r Custernar's use of the Serdca. This incdemnity shall survwe
=n of this contract.
“ce of the S2rvice 4225 not inciuce sa'ss, use, excise. ad valorem, preperty or any cther
or which may be hersafter ircosed, dirscdy or incirzctly. by any governmental autherity

J vith resgect to tne Sarvice. Custorer shall pay such taxes diractly or reimburse C1 : - '

-ch taxes skich C1 m2y be r23uizad te sellect or pay immediately upon the invoicing of

taxes. :
Ter has ro prcperty roht in %2 cellular number assigned to Customer's cellular rado

e equipment (the “Equipment’; and nore can be acquired by usage or otherwise. C1

. the right to assign. designata ¢r change such number when, in s sole opinion, such ~
ent, designation or change is rzasonably necessary in the conduct of its business. C1

be fiable or resporsible under this contract or otherwise for the installation, operation,

{ transmissicn, repzir, maintsrance or any other aspect of Customer's Equipment. -~

2r shall provida and maintain 2. required Equipment and insure that it is technically and
rally compatitle with and sha!! net interfere with the Service, and shall be in compliarce
licable Federal Communicaticrs Commissicn, state or other gavemmental authonf/ laws,
d regulaticns.

‘mer hereby acknowledges that payment for the service is due in accordance with me -
t terms as specified on the invcice. Late payments shall be sutject to a fate payment

15 specified cn the invcice. Any of the fcllowing events shall constitute default by

zr hereuncer; (a) Customer fais to pay C1 any amount dus: (b} Customer suspends

3. becomes barkrupt or insolvent or the subject of a petition in bankruptey: (¢) Custcrner
emete with the rules and regu!ztons regarding the Service as may te required by ary
-er thority having 1unscru: <n; (d) C1 has reascrable causa to believe that the
‘elepnane operating Sn C1's zzXifies has been cloned or is othenvise operating

tly. suspend service o the cifzrding Customer withaut acvance notice or {e) Customer
:emply with any provisicn of ths contract. Upen the occurrence of any such event of

C1 may. in its sole ciscretion, w:thout incurring any liability to Customer, (a) terminate this
i (b) causa the Service to be tzmzorarily ar permanently discontinued; (c) declare due the
all amouris owed to C1 by Cusicmer hereunder or otherwise; or (d) pursue any other

2t law or in equity. All rights a~d ramedies granted to C1 are cumulative, and C1's failure
3@ any ncht or remesy shall r2t conshtuta a waiver of such richt of remedv or of anv

lutura default oy Cusiamer. In tne event that the Seriice 9 Customer is ¢iscontinued cua to
Custorer's defauit. Customer may be charged a reccnnecticn charge. Tre Service may te
giscortrued by C1 fer 2ny rezscn withcut C1 giving netice of its intentsn ‘o discentnuz the
Sarvice.

8. Cusicmer acknewiedges and agrees thar the Servica is nicta “geed” within the mean:
Uniform Cemmercizl Cede. Without limitzticn of the ferageing. C1 ma<ss ro warranyy
whatsoever, whether express, implied or statutcry, whather written or oral, and whather re‘ating to
merchznteility or fitsess for a particular purzese. with rasgect to this centact or tha Szerdice.

9. Cusicmer shali pay to C1 alt costs and expanses inclucing without limitaion. reascnatve
atiemey's lees. and the fees of any collecton agencies ard ccurt costs incurrsd by C1in
axercising any of its rights or remadies when enforcing ary cf the terms. cendiiens £r provisions -
hereof.

10. C1 raserses tha rightin its scle discration to medify sz tems anc conditions <f Ssice at
any tima with thirty (20} cays prior nctice and Customer 2572¢€3 to te beund therety.

11. C1 is authcrizz¢ to chack Customer's credit history and o ansviar quastions atout redit
expenerce, if any, with Customar. Customer consents to C1's disclosure of account information
to cr t:om credit recarting agercies, credit bureaus, privais credit repertrg associzTons, ¢ o or
irem oif:ér provicers of cellular service at any tme during Custemer's sz~/ce with C1.

12 Excest as othervise provided, no modification heresi sall be hinding voen either pz

unless th2 modificaien is in vaitif.g and signed by a duly authorized recresentatve ¢ Ecth

paries. Nc provisicn of this contract which may be desmed unenfcr:ez: 2 shallin any vy
inv2fidate any other provision of this contract, alt of which szl remain i £l force and efizct.

This contract shall be binding upon and inure to the tenefit of the parties harel, their res;pactive
heirs, legztees, successers and agproved assigns, except Cusicmer may el assign this
contract. This contrzct shall be construed in accordance 'with and gover-egd by the Izws ¢f the
Commonwealth ¢f Massachusets. All notices hereunder snail be in wit~g and shail be
defiveres sarscraly o maiied 'o thé other pasty at the actrzss shown hérzin or such ofer
acddress 2s may ce cesignarad in writing by such pay. ard shall be cezmad gwen %hEn 30
delivered or mailed.

13. Chargeable tirm2 icr cils originated by a Mcbile Subscrizer Unit staris when the Mictle
Subscrizar Unit sigrais call initztion to C1's facilitias and ends when the Llobile Sutscrber Unit
signa's c2l disconrect to C1's faciiities and the call disconnast signal has Teen c*'m'rn'
Chargeat'e time mzy include Sme for the cellular system s reccgrize et enly one pary
discernected from tna c2l!. ang may also includa time to caar th2 channé:sinuse.

14, Custemar agraas t=z: C1 may. at its sole cpticn. kazp 2 facsimile signature as 2n ongnal,
rsiain this agreerment. ary documents or other informatie refating to Cusiomer's relaticnship with
C1in el2¢roric, ceticel, microfiche or other form cf data sizrage. ard tha! a reproducton or other
copy of such documents shall be consicered an original eopy for all puspeses. - :

18. It you receive a :amotiona! benefit at the time of activaricn. you agr2s to remain ¢n your
initial rat2 pian lor 185 cays. It you disconnect or change rae | plans \.'{E';. nthe ﬁts. 20 2g, =] of ,
yeur sarrce commit ent, you il be charged back the totz! cost of tha promcticnal Zersfit -

16. Service may be tzmgararily interrupted when, in the scle ciscreton ¢i C1, itis nesesseryto
perform repairs, re:ccation or simitar activities as are required for proper cperation of ‘the Ct's
facilitiss. Credits fcr intzrrupticn of Cellular Service will aniy b2 provides 1o the extent szid
interrupticn is contrucys and exceeds twenty-four (24) heurs. If service is intermugtss due to the
lailure gt the entire c&lular sysiam. Customer will réceive a ¢rzcitin the cracfa pre-rz
adjustment of the recurring subscription feé for the service refidered urusasle by the m.ar’upﬁoh’.'
Sinca C1 cannot indzz2rdanty datermine when and wher2 intenuptior's of senice have
cccurred, due to falturss of less than the entire system, cradits in the fcrm of a pro-rat2
adjustment of the Sasa ra%e will be given under these circumstances oty when Custcmer reports
intermupticns. ‘For the Fursos2 of ealculating the applicatie credit, any such intermupticn «ill be
measured from tha time it is regcrted to or detected by C1, whichever cccurs first. This
paragrach shal nct apply o interruptions of service due to the negligence or willful act of e
Customer. The issuance of the pro-rata credit, shail constitute a full accerd and satisfaction of an-
claims by the Custcrer against the C1 for said mtem:p:cn of service. In ro case w"ll aprerata’
crecit exceed the menthly base rate.

17. C1 will recognize writen or oral orders from Custcrrer in processmg ci requests for sennce,
change in sarvice, or discontinuation of service.

18. Sersice shall nct be used in the commission of any untawiul act, nor shall it be uszd in the
impersonaton of ancther perscn with fraudulent or malicicus intent.or to call arothar gersan s0
frequently or at such times of the day, or in any other manner so as to arroy, abuse, threaten, or
harass the calied party. Service shall not be used in a marner so as to unreasonatly interfere
with the use of this service Dy other Users.

19. C1 may, in its sole discretion to saleguard its interests, require Customer to make a suitable _
deposit as a security for the payment of invoices for services rendered. Simple interest will be
credited to the depcsit for the period during which it is heid by C1. The fact that a degasit has
been piaced with C1 neither relieves Customer from the prompt payment of bills nor constitutes 2’
waiver or mecificaticn of the terms praviding for the discontinuance of service for nangayment of
any sums cue 1. The amount of a deposit that will be requirad shall te cetenmined by C1. In
the event that C1 detarmines that the deposit is inacequate, C1 may require the amounttoke -
increased o a highar amount. C1 will refund a deposit and its accrued intsrest before the erd of
twelve months if satsfactary credit has been achieved or upen terminaticr: cf servce. . i service
is terminatad before the end of twelve months, the amount of sch deposit wil be crecited fo the *
Customer's final bill and a crecit balance, it any, will be refunced.
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R : " " TERMS ANDCONDITIONS i i3

This summarizes lhe terms and conditions of !he agreement between Customer and Cellular
ag ("C1%). Either the Customer's signature, the use of the service or payment for the service
1all constilute acceptance of these terms and conditions by Customer. Nolwithslanding the
rms and provisions ol any other agreement which are inconsistent with this agreement lhese .
rms and.condilions conslitule the entire agreement between the parties. :
C1 will provide Customer with cellular lelephone service (lhe “Service™ and Customer agrees
pay lor the Service and all olher charges on the lerms and conditions herein. This underiaking
dependent on the Company's ahility le abtain, retain, ‘and maintain‘without unreasonable
pense the facililies, licenses, and righls required for the construclion and operalion of the
stwork required to provide Cellular Service. Direclory fisling(s), operator-assisied services, and
her similar services provided by other carriers are subject lo the rules, regulations, charges,

1d Larilfs of the carrier providing such service, and are to be billed direclly by the camier
oviding such service. C1 shall make reasonable eflorts lo provide conlinuous, errorless and
interrupled Service to Cuslomer, however, Customer expressly acknowledges and agrees thal
¢ liability and obligation of C1 to Customer under this contract or otherwise is strictly limited. In
» event shall the Company be liable for: any acllor omission of the provider of non-C1 facililies’
«cd in providing Cellular Service; inlerruptions, errors, delays, or delects in transmission, or -
lure to transmit, whelher caused by acts of God, fire, war, riots, Government authorilies, or any
ner cause in or beyond C1's conlrol; any defacement or damage lo any Customer's vehicle or
any other vehicle or property resulting from the existence of a cellular telephone in any vehicle
on any property; any damages or any injury caused by the presence or use of the Cellular
arvices or the cellular telephone; or any suspension or termination of Cellular Service by C1 for
Jlation of any term or condilion by Customer, including nonpayment of any sum due. In no

‘er 1l C1’s obligation or liability, il any, exlend to direcl, indirect, punitive, special, incidental

i

consequential losses or damages Cuslomer may sufler or incur such as, but not limiled 1o, loss.

revenue or profils, damages or losses as a result of Customer's inability to fulfill contracts for
rd parties, claims of personal injuries, injury lo good will, claims of customers and the like, nor
all it extend to damages or losses Customer may suffer or incur as a resull of claims. suits or
1er proceedings made or instiluted against Cuslomer by third parties, whether public or private
nature. The sole liability of C1 for loss or damages arising out of mistakes, omissions,
anruptions, delays, errors, or delects in the Cellular Services, the transmission thereof or
‘ures or delecls in the [acilities shall in no event exceed an amount equivalent 1o the
portionate charge for each separalely disrupled service.

You have conlracted to have service for the term specified on the front of this Contract under
» heading of Service Commitment. The term of your Service Commilment begins with the first-
y your service is aclivaled. At the end of a Service Commitment, this Contract shallbe ., -
lomatically renewed on the same terms and conditions contained herein for a subsequent
:rvice Commitment of equal length, and shall continue to be automalically renewed untjl :
‘minated by either party as provided herein. You may terminate setvice at the-end of a Service
ymmitment without breach by notifying C1 of your decision 14 days belore or after the
lomalic renewal. Any other lermination by you during the initial Service Commilment or any
newal term'is a malerial breach of thi$ Contract. If you breach this contract, you agree to pay '

1 for ils losses and agree thal C1's damages arising out of your breach will be dilficult if not
ipossible lo determine. Therelore, if you materially breach this Contracl you agree lo pay early

rminalion charges as liquidated damages in the amount of $150.00. .

Cuslomer shall release, defend and hold C1, its officers, employees and agents harmless from
1d against any and all claims, action or fiabilities arising in any way direclly or indirectly i in’
nnection with this contract or Customer’s use ol the Semce This mdemmly shall survive. - -
rm* “on of this conlract.

Tt.. .rice of the Service does not include sales, use, excise, ad valorem, propeny or any other
x now or which may be herealter imposed, directly or indirectly, by any governmental authority’

* agency with respect to the Service. Cuslomer shall pay such taxes directly or reimburse C1 : -..

r any such taxes which C1 may be requir2d to ccllcct or pay immedialely upon  the invoicing o
1y such laxes. . ;
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6. Customer has no properly nghl in the cellular number assxgned to Cuslomefs cellular radio ,'
telephone equipment (the *Equipment”) and none can be acquired by usage or olherwise.. Ct.
reserves the right lo assign, designate or change such number when, in ils Sole opinion, such- *
assignmenl, designalion or change Is reasonably necessary in the conduct of its business. C1
shall nol be liable or responsible under this conlract or otherwise for the instalialion, operation,
qualily of iransmission, repair, mainlenance or any other aspecl of Customer’s Equipment,. °
Customer shall provide and maintain all required Equipment and-insure that it is lechnically and .
operationally compatible with and shall not interfere with the Service, and shall be in compliance:
with applicable Federal Communications Commission, stale or other governmental authorily laws,
rules and regulations.

7. Customer hereby acknowledges that payment for the service is due in accordance wilh the
payment terms as specilied on the invoice. Lale payments shall be subject to a late payment
charge as specified on the Invoice. Any of the following evenls shall conslitute default by
Customer hereunder; (a) Customer fails to pay C1 any amount due; (b} Customer suspends
business, becomes bankrupt or insolvent or the subject of a pelition in bankrupley; (c) Customer
fails lo comply wilh the rules and regulalions regarding the Service as may be required by any
govemmental authority having jurisdiction; (d) C1 has reasonable cause lo befieve that the
celiular Ielephone operating on Ct's lacililies has been cloned or is otherwise operaling
fraudulently, suspend service to the offending Customer without advance nolice or (e) Customer
fails to comply with any provision of this contracl. Upon the occurrence of any such eventof
defaull, C1 may, in ils sole discrelion, without incurring any liability to Customer, (a) lerminate this
contract; (b) cause the Service to be lemporarily or permanently discontinued; (c) declare due the
sum of all amounts owed lo C1 by Customer hereunder or otherwise; or (d) pursue any other -
remedy al law or in equity. All rights and remedies granted to C1 are cumulative, and C1's failure
to exercise any right ot remedy. shall nol conslitute a waiver of such right of remedy or of any

Lt
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{uture default by Customer. In the event lhat the Service to Cuslomer is discontinued due lo
Customer’s default, Customer may be charged a reconnection charge. The Service may be -
discontinued by C1 for any reason without C1 giving notice of ils intention to discontinue the
Service.

8. Customer acknowledges and agrecs that the Service is not a “good” within the meaning-of the
Uniform Commercial Code. Without limitation of the foregoing, C1 makes no warranty
whatsoever, whether ‘express, implied or statutory, whether wrilten or oral, and whether relating to .
merchantability or fitness for a particular purpose, with respect to this contract or the Service.

9. Customer shall pay lo C1 all costs and expenses including without limitation, reasonable
altorney’s fees, and the fees of any. collection agencies and court costs.incurred by C1 in
exercising any of ils rights or remedies when enforcing any of the terms, conditions. or provisions
hereof.

10. C1 reserves the right in ils sole discretion 1o modily these terms and conditions of Service at
any time with thirty (30) days prior notice and Customer agrees to be bound thereby. *
11. C1 is authorized lo check Customer's credit history and to answer questions about credit
experience, if any,-with Customer.- Customer consents to C1's disclosure of account information
lo or from credit reporting agencies, credit bureaus, privale credil reporting associations, or to or
from bther providers of cellular service al any lime during Customer’s service with C1.

12, Except as otherwise provided, no modification hereof shall be binding upon either party
unless the modificalion is in writing and signed by a duly aulhorized representative of both
parties. No provision of this contract which may be deemed unenlorceable shall in any way
invalidate any other provision of this contract, all of which shall remain in full force and effecl.
This contract shall be binding upon and inure to the benefit of the parlies hereto, their respective
heirs; legatees, successors and approved assigns, except Customer may nol assign this
contract. This contract shall be construed in accordance with and governed by the laws of the
Commonweallh of Massachusells. All notices hereunder shall be-in wriling and shall be
delivered personally or mailed lo thé other party at the address shown herein or such other
address as may be designated in writing by such parly, and shall be deemed glven when so
delivered or mailed.

13. Chargeable time for adlls originated by a Mobile Subscriber Unit starts when lhe Mobile
Subscriber Unit signals call initiation to C1’s faciliies and ends when the Mobile Subscriber Unil
signals call disconnect lo C1's facililies and the call disconnec! signal has been confirmed.
Chargeable time may includo time for the ceilular system to recognize Ihat only one party has
disconnected from the call, and may also include lime to clear the channels in use.

14, Customer agrees.that C1 may, at ils sole oplion, keep a facsimile signature as an original, .
retain this agreement, any documents or other information relating to Customer’s relalionship with
C1 in electronic, optical, microfiche or other form of data storage, and that a reproduction or other
copy of such documents shall be considered an original copy lor-all purposes. -

15. If.you receive a promotional benefit at the time of activation, you agree lo remain on your
initial rate plan for 180 days. If you disconnect or change rate plans within the first 180 days ol

your service commnlmenl you will be charged back lhe lolal cost of the promolxonal benefil. -

16. Service may be temporarily mterrupled when, in lhe sole discrelion of Gt ilis necessary to
perform repairs, relocation or similat activities .as are required for proper operation ol'the C1’s
facilities. Credits for interruption of Cellular Service will only be provided to the extent said
interruplion is continuous and exceeds twenty-four (24) hours. If service is interrupted due lo the
failure of the entire Cellular systém, Customer will réceive a credit in'the lorm ol a pro-rata’
adjusiment of the rectrring subscription feé fof the service rendered unusable by the intefruption.”
Since-C1 cannot independenlly.determine when and where interruplions of service have. ..

-occurred, due lo faflures of less than the entire system, credils in the lorm of a pro-rala )

adjustment of the base rate will be given under these circumstances only when Customer reports
interruptions. “For the purpose of calculating the applicable credit, any such interruption will be
measured from the time it is reported to or detected by C1, whichever occurs first.” This
paragraph shall not apply to interruptions of service due lo the negligence or willful act of the
Customer. The issuance of the pro-rata credil, shall constitute a full accord and satisfaction of all
claims by the Cuslomer against the C1 for said inlerruplion of service. In no case will a pro- -rala’
credit exceed the monthly base rate. .
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17. C1 will recognize wrilten or oral orders from Customer in processing of requests for service,
change in service, or discontinuation of service.

18. Service shall not be used in the commission of any unlawlul act, nor shall it be used in the
impersonation of another person with fraudulent or malicious intenl,. or to call another person so
frequently or al such times of the day, or in any other manner so as to annoy, abuse, threaten, or
harass the called party. Service shall nol be used in a manner so as lo unreasonably interfere
with the use of this service by other Users.

19, C1 may, in its sole discretion to safeguard ils inleres!s, reqmre Cuslomer to make a suitable
deposit as.a security for the payment of invoices for services rendered. Simple interest will be
credited to the deposit for the period during which it is held by C1. The fact that a deposit has

been placed with C1 neither relieves Customer from the prompt payment of bills nor conslitules a°

waiver or modification of the terms providing for the discontiriuance of service for nonpayment of
any sums due C1. The amount of a deposil thal will be required shall be determined by C1. In
the event that C1 determines thal the deposit is inadequate, C1 may require the amount fo be
increased lo a higher amount. C1 will refund a deposit and its accrued interest belore the end of
twelve months if salistactory credil has been achieved or upon termination of service. . If service
is terminated before the end of twelve months, the amount of such deposit will be credited to the
CustOmer‘s fi nal bilt and a credit ba!ance if any, wil e relunded ' _

......

e~
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UNITED STATES DISTRICT COURT 3////

DISTRICT OF MASSACHUSETTS - , -
.‘: St //) / /;,//',//Q/
Do '__,__,_‘,’:/4,/ ,/,/ 7//’ IV
e
. ¥
JILL ANN SMILOW, On Her Behalf i " AN
And On Behalf Of All Others ¢ S R

Similarly Situated,

Plaintiff, Civil Action No.
vVs.
SOUTHWESTERN BELL MOBILE PLAINTIFF DEMANDS A
SYSTEMS, INC., Doing Business TRIAL BY JURY

As Cellular One,

Defendant.

CLASS ACTION COMPLAINT

Plaintiff alleges upon knowledge with respect to herself and
her own acts and upon information and belief as to the other

allegations, based upon the investigation of her attorneys:

I. INTRODUCTION

1. This is a class action brought by the plaintiff on her
own'behalf and on behalf of all other similarly situated persons
and entities in the United States which purchased cellular
telephone services from the defendant Southwestern Bell Mobile

Systenms, Inc.

2. The plaintiff brings this action against the defendant
for overcharging the plaintiff and the members of the class for
cellular telephone service. In doing so, the defendant breached

its written contracts with the plaintiff and the members of the

\
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7. The defendant Southwestern Bell Mobile Systems, Inc.,
is a corporation organized under the laws of both the State of
Delaware and the State of Virginia. It is a wholly owned
subsidiary of SBC Communications Inc., which until April, 1995

was known as Southwestern Bell Corporation.

8. The defendant is in the business of selling cellular
services in many cities in Massachusetts and in many other states
throughout the United States. It has offices in Boston and other

cities in the Commonwealth of Massachusetts.

9. The defendant conducts its cellular business in
Massachusetts and in all other states in which it operates, other
than Texas, Missouri, Oklahoma, Kansas and Arkansas, under the
trade name "Cellular One," a service mark which is owned by
Cellular One Group, which is a partnership in which the
defendant, or an affiliate of the defendant, has an ownership

interest.

10. The defendant is one of the largest providers of
cellular telephone services in the United States. It sellé
cellular services in at least 35 metropolitan markets, including
Boston, Massachusetts; Washington, D.C.; Chicago, Illinois; St.
Louis, Missouri; and Dallas-Ft. Worth, Texas, which are 5 of the

15 largest metropolitan markets in the United States and in at




class and violated Section 201 (b) of the Communications Act

(47 U.S.C. § 201 (b)) and M.G.L. Ch. 93A, section 2(a).

IT. JURISDICTION AND VENUE

3. This Court has jurisdiction over the subject matter of
this action pursuant to section 207 of the Communications Act of
1934 (the "Communications Act") (47 U.S.C. § 207) and 18 U.S.C.

§§ 1331 and 1367.

4. The claims asserted herein arise under Sections 201, 206
and 207 of the Communications Act (47 U.S.C. §§ 201, 206 and
207), Massachusetts General Laws, Chapter 93A, § 2(a) and the

common law.

5. Venue is proper in this District pursuant to 28 U.S.C.
§ 1391(b) because the defendant corporation resides in the
Commonwealth of Massachusetts and because a substantial part of
the events and omissions giving rise to the claims occurred in

this District.

ITI. PARTIES

6. Plaintiff Jill Ann Smilow is a natural person who
resides in Lexington (Middlesex County) Massachusetts. On
December 31, 1995, she entered into a contract for cellular

telephone service with the defendant Southwestern Bell Mobile

Systems, Inc., doing business as "Cellular One."




least 28 rural service areas, directly or through partnerships in

which it has an ownership interest.

11. The defendant Southwestern Bell Mobile Systems, Inc.

is sometimes referred to herein as "the defendant," or "Cellular

One."
IVv. FACTS

A. The Contract

12. Cellular One sells cellular service pursuant to written
"form" contracts which are drafted by the defendant. A copy of
the contract between the plaintiff and the defendant ("the

Contract") and an enlarged copy thereof, are attached hereto as

Exhibit 1.

13. Under the Contract, defendant is allowed to charge its
subscribers only for the time during which they make use of its

services on calls originated by the subscriber’s mobile unit.




14. Paragraph 13 of the Terms and Conditions of the
Contract provides as follows:

13. Chargeable time for calls
originated by a Mobile Subscriber Unit starts
when the Mobile Subscriber Unit signals call
initiation to Cl’s [Cellular One’s]
facilities and ends when the Mobile
Subscriber Unit signals call disconnect to
Cl’s facilities and the call disconnect
signal has been confirmed. Chargeable time
may include time for the cellular system to
recognize that only one party has
disconnected from the call, and may also
include time to clear the channels in use.

15. The time described in paragraph 13 of the Contract, for
which defendant may charge its subscribers, is hereinafter

sometimes referred to as the "Chargeable Time."“

B. The Defendant Overcharges For Cellular Service

The Defendant Charges For Calls Received By Its
Cellular Customer’s Cellular Phone

16. Neither paragraph 13, nor any other provision of the
Contract, allows the defendant to charge the plaintiff for time

in connection with calls received by the plaintiff’s cellular

phone.

17. By charging the plaintiff and the members of the class

for time in connection with calls received by their cellular
phones, defendant has breached and continues to breach the

Contract.




The Defendant Rounds Up Time In Connection With Each
Call To The Next Whole Minute

18. Paragraph 13 of the Contract allows the defendant to
charge the plaintiff and the members of the class for calls
originated by a Mobile Subscriber Unit only for the period from
when "the Mobile Subscriber Unit signals call initiation to Cl’s
facilities" to "when the Mobile Subscriber Unit signals
disconnect to Cl’s facilities and the call disconnect signal has

been confirmed."

19. Defendant has breached and continues to breach the
contract by charging the plaintiff and the members of the class
for the additional time resulting from the defendant’s practice
of rounding Chargeable Time actually used by the subscriber on

each cellular telephone call, up to the next whole minute.

20. Except for the rare instances when a call uses
Chargeable Time that is an exact number of minutes (and no
seconds), the defendant, in assessing its charges, rounds up
every call to the next whole minute. The defendant never rounds
the Chargeable Time down to the next lower whole minute, but
always rounds the time up to the next whole minutei Hence, all

calls with Chargeable Time ending anywhere from one second to 59

seconds are rounded up to the next whole minute.




21. For example, if the Chargeable Time for a cellular
telephone call was three minutes and 5 seconds, the defendant
would actually charge the plaintiff and the members of the class

for four minutes.

22. The plaintiff estimates that as a result of defendant’s
practice of rounding up the time of each telephone call to the
next whole minute, the defendant overcharges the plaintiff and

each member of the Class an average of 30 seconds for each call.

V. CLASS ACTION ALLEGATIONS

23. This action is brought by the plaintiff as a class
"action, pursuant to Rules 23(a), 23(b)(2) and (b)(3) of the
Federal Rules of Civil Procedure, on behalf of all persons and
entities throughout the United States which purchased cellular
service from the defendant Southwestern Bell Mobile Systems,
Inc., pursuant to contracts similar to the plaintiff’s Contract

which:

a. provide for charges only for calls originated by
the customer’s cellular phone and not for calls received by the

customer’s cellular phone; and/or

b. contain a definition of Chargeable Time or a

description or definition of the time for which a charge may be

K




made, which does not include time resulting from the rounding up

to the next whole minute the time of each call; and

c. do not incorporate by reference or provide that
they are governed by any tariff filed by the defendant with any

governmental agency.

24. Excluded from the class are the defendant, and its
affiliates, including any partnerships or other entities in which
the defendant has an ownership or controlling interest or which
holds a controlling interest in the defendant, including SBC
Corporation, Inc;, the officers and directors of the defendant
and the defendant’s affiliates, and members of their immediate

families.

25. This action is properly brought as a class action

because:

a. The members of the class are so numerous that
joinder of all members is impracticable. As of the end of 1995,
the defendant had approximately 3.6 million cellular customers,
many of whom are members of the class. The class a}sb includes

some of the defendant’s former cellular customers.

b. The plaintiff’s claims are typical of the claims

of the members of the class because plaintiff has been




overcharged by the defendant due to its practices of charging for
calls received by her cellular phone and rounding up fractional
minutes of cellular telephone calls to the next whole minute, in
the same manner that all of the members of the class have been
overcharged by those practices. The plaintiff and all members of
the class sustained damages as a result of the defendant’s

wrongful .conduct alleged herein.

c. The plaintiff is a proper class representative who
will fully and adequately protect the interests of the members of
the class. The plaintiff has retained competent counsel who have
substantial experience and expertise in class action litigation.
Plaintiff has no interest antagonistic with, contrary to, or in

conflict with the members of the class she seeks to represent.

d. A class action is superior to other available
methods for the fair and efficient adjudication of this
controversy, because joinder of all members of the class is
impracticable. The prosecution of separate actions by individual
members of the class would create a risk of inconsistent and
varying adjudications concerﬁing the subject of this action.
Furthermore, as damages suffered by individual members of the
class may be relatively small, the expense and burden of
individual litigation may make it impossible for most members
individually to redress the wrongs done to them. The likelihood

of individual members of the class prosecuting separate claims is




therefore remote. No unusual difficulties are likely to be

encountered in the management of this action as a class action.

e. The questions of law and fact common to members of
the class predominate over any questions affecting any individual
members, because the actions of the defendant complained of

herein were generally applicable to and similarly affected the

entire class. -

26. Among the questions of law and fact involved herein
which are common to the class and which predominate over any

questions affecting individual members are:

a. whether the defendant charges for calls received by
the cellular phones of the plaintiff and the members of the

class;

b. whether the defendant rounds the time of each
cellular call up to the next whole minute and charges for that

increased tinme;

c. whether the defendant breached its contracts with

the plaintiff and the members of the class;

d. whether the defendant violated Section 201 (b) of

the Communications Act (47 U.S.C. § 201 (b)).

10




e. whether the members of the class sustained damages
by reason of the foregoing and, if so, the proper measure of

those damages.

COUNT I
(For Breach of Contract)

27. Plaintiff repeats and realleges each of the
allegations set forth in paragraphs 1 through 26 above as if

fully set forth herein.

28. The defendant sold cellular services to the plaintiff
and the members of the class pursuant to the Terms and Conditions

set forth in the written Contract between the defendant and each

class member.

29. The defendant had a contractual duty to plaintiff and
the class to charge them for cellular services only in accordance
with the terms set forth in its contracts with the plaintiff and

the members of the class, including but not limited to:

a. only charging them for time related to calls

originated by their cellular phones (and hence not charging them

for time related to calls received by their cellular phones); and

11




b. only charging them for Chargeable Time, as that
term is defined in the Contract (and hence not rounding the time

related to each call up to the next whole minute).

30. Defendant breached its contracts with the plaintiff and

the members of the class by:

a. charging them for the time associated with calls

received by their cellular telephones;

b. increasing the time of each call by rounding the
Chargeable Time of each call up to the next whole minute, and
charging the plaintiff and the members of the class for that
increased amount of time.

31. As a result of defendant’s breach of contract, the i
plaintiff and the members of the class have been damaged in an

amount to be determined at trial.

32. By reason of the foregoing, defendant is liable to
plaintiff and the members of the class for damages in an amount

to be determined at trial.

12




COUNT 17T

(Violation of Section 201 (b) of the
Communications Act of 1934 (47 U.S.C. § 201 (b))

33. The plaintiff repeats and realleges each of the
allegations set forth in paragraphs 1 through 32 above as if

fully set forth herein.

34. The defendant, in providing cellular service for profit
to the plaintiff and the class, is a provider of commercial
mobile service as defined in Section 332(d) (1) of the

Communications Act (47 U.S.C. § 332(d4)(1)).

35. The defendant, as a person engaged in providing
commercial mobile service, is treated as a common carrier for the
purposes of Chapter 5 of Title 47, pursuant to Section 332 (c) (1) (A)

of the Communications Act (47 U.S.C. § 332(c) (1) (A)). e

36. The defendant’s conduct constitutes unjust practices in
violation of Section 201 (b) of the Communications Act (47 U.S.C.

§ 201 (b)).

37. As a result of defendant’s violations of section 201 (b)

of the Communications Act (47 U.S.C. § 201 (b)), the plaintiff and
the members of the class have been damaged in an amount to be

determined at trial.

13




38. By reason of the foregoing, defendant is liable to the
plaintiff and the members of the class for damages pursuant to
section 206 of the Communications Act (47 U.S.C. § 206) in an

amount be to determined at trial.

Ccou I

(Violation of M.G.L. Ch. 93A, Section 2(a))

39. Plaintiff repeats and realleges each of the allegations
set forth in paragraphs 1 through 38 above as if fully set forth

herein.

40. Defendant is engaged in trade and commerce, as that term

is defined in M.G.L. Ch. 93A, Sec. 1(b).

41. The defendant’s conduct constitutes willful and knowing
unfair and deceptive trade practices in violation of M.G.L.

Chapter 93A, § 2(a).

42. Pursuant to M.G.L. Chapter 93A, § 9(3), on July 18, 1996,
plaintiff, through her counsel, wrote a letter to defendant on
behalf of the plaintiff and the class, demanding relief from, and a
cessation of its violations of, M.G.L. Chapter 93A, § 2(a). The
defendant has failed to make a reasonable offer of settlement in

response to that demand letter. The defendant’s refusal to grant

the plaintiff and the class reasonable relief was made in bad

14
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faith, with knowledge or reason to know that the acts or practices

complained of vioclated M.G.L. Ch. 93A, § 2(a).

43. As a result of defendant’s violation of M.G.L.
Chapter 93A, § 2(a), plaintiff and the members of the class have

been damaged in an amount to be determined at trial.

44. By reason of the foregoing, defendant is liable to
plaintiff and the class for damages in an amount to be determined

at trial, tripled, plus her reasonable attorney’s fees and costs.

WHEREFORE, the Plaintiff, on her own behalf and on behalf of

the members of the Class, prays for judgment as follows:

A. Declaring this action to be a class action properly maintained
pursuant to Rule 23(a), (b)(2) and (b) (3) of the Federal Rules of

Civil Procedure;

B. Declaring that pursuant to the contracts which the defendant
has entered into with the plaintiff and the members of the class,

the defendant may not:

i. charge the plaintiff and the members of the
class for the time associated with calls received on their cellular

phones; or
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